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PENNSYLVANIA MILLERS STATE ASSOCIATION

v

PHILADELPHIA & READING RAILWAY COMPANY

ET AlL.

Deeided Oclober 8, 1904,

Y. 1t is well settled that a railway company whose road is wholly within
the bounds of a single State, “when it voluntarily engages as a common
carrier in interstate commerce by making an arrangement for a continu-
ous carriage or shipment of goods and merchandise, is subjected, so far
as such traffic is concerned, to the regulations and provisions of the Act
to regulate commerce.” Interstate Commerce Commission v. Detroit, G.
H.& M. R. Co. 167 U. 8. 642, 42 L. ed. 309, 17 Sup. Ct. Rep. 986G; Cin-
cinnati, N, O, & T. PP. k. Co. v. Interstate Commerce Commission, 162 U.
S. 184, 40 L. ed. 935, 5 Inters. Com. Rep. 391, 1G Sup. Ct. Rep. 700; The
Daniel Ball, 10 Wal), 565, 5606, sub mom. T'he Danicel Ball v. United
States, 19 L. ed. 1002,

2. There is no violation of section 2 of the Commerce law shown in this
case in the application of the rule allowing 96 hours for unloading cars
at Philadelphia; neither is there any violation of that section in the
facts, that on all other commodities beside those to which the 96-hour
rule is applied, only 48 hours are allowed aut Philadelphia, and on coal,
coke, pig iron and iron ore 72 hours are allowed at interior points, while
only 48 hours are allowed on other traflic at interior points. Section 2
prohibits unjust diserimination in “the transportation of a like kind of
iraffic,” and does not apply where the traflic is of different kinds or
classes not competitive with each other.

3. The rule of section 4 of the law, forbidding the greater charge for the
shorter than the longer haul, has no application to this case. That
rule is based on distence and relates to the actual transportation
charges and not to demurrage charges, which are in the nature of
charges for storage in the cars of the carrier. (Interstate Commerce
Conminigsion v. Detroit, G. H. & M. R. Co. 167 U. 8. 644, 42 L. ed. 309, 17
Sup. Ct. Rep. 986.) If, however, such demurrage charges when added
to transportation rates result in greater aggregate charges in certain
cases than in other eases involving longer hauls, this may constitute un-

_ due preference as between different localities under section 3.
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If the time allowed at Philadelphia, or other terminals, for loading or
unloading is reasonable and that allowed at interior points is unrea-
sonably small, then an undue prejudice to interior points in violation of
section 3 of the law might vesult; and, if demurrage charges are made
to commence before the expiration of a reasonable time for loading or
unloading, this may be a violation of the provision of section 1 of the
law, which directs “that chavges made for any service rendered or to be
rendered in the transpertation of passengers or property, or in connec-
tion therewith, or for the receiving, delivering, storage, or handling of
such property, shall be reasonable and just.”

While it is held by the Supreme Court in Iuterstate Comimerce Commis-
ston v. Gincinnati, N. 0. & T. P. R. Co. 167 U. 8. 478, 42 L. ed. 243, 17
Sup.Ct. Rep. 896, that the Commission has no power to prescribe rates,
“maximum, minimum, or absolute,” the Commission may order the
carriers to “desist from the continuance of an unlawful practice.” (fn-
terstate Commerce Commission v. Fust Tennesseo, V. & (. R. Co. 85
Fed. Rep. 110). The Commission may therefore after investigation
find a particular rate to be unlawful and prohibit the exaction of that
raie, or find the time allowed for loading or unleading unlawful, or, in
other words, unreasonably smaull, and forbid the charging of demurrage
at the expiration of that time and before the expiration of a reasonable
time.

1t is held that 48 hours is an unveasonably small allowance of time for
unloading where any portion of it has to be consunied in attending to
the preliminaries necessarily antecedent to the aetual process of un-
Ivading, and it is ordered that as to grain, flour, hay, and feed consigned
to and deliverable at inierior points in the territory of the Philadelphia
Car Service Association, the defendants ceuse and desist from charging
demurrage until the expiration of a reasonable time for unloading after
the cars have been placed for unloading and notice of such placing has
been given the consignee or other proper pariy. It is further held that
48 hours will be a reasonable time for the actual unloading.

By section 1 of the law, storage is named us a “service in connection™
with transportation, and the charges therefor are rvequired to be *‘rea-
sonable and just.” The schedule of rates required by section 6 of the
law to be printed, posted and filed with the Commission should state,
among other termiinal charges, the rules and regulations, if any, of the
carrier in relation to storage; and the Commission has so ordered.

Wilson Welsh, for the complainant.
Charles Heebner, for Philadelphia & Reading Railway Com-

pany, the Central Railroad of New Jersey, the Perkiomen Rail-
road Company and the Stony Creek Railroad Company.

George V. Massey, for Pennsyivania Railroad Company and

the Northern Cenfral Railway Company.

Ir. I. Gowen, for Lehigh Valley Railroad Company.
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David Willcoz, for Delaware & Hudson Canal Company.

S. P. Wolverton, for Erie & Wyoming Valley Railroad Com-
pany, Central Pennsylvania & Western Railroad Company, Ran-
gor & Portland Railway Company, Delaware, Susquehanna &
Schuylkill Railroad Company. -

Reronrr axp OrixioN oF THE COMMISSION.
Cremexts, Commissioner:

The Pennsylvania Millers’ State Association, complainant in
this eause, is a corporation organized under the laws of the State
of Penusylvania. The object of the Association as stated in its
complaint to this commission, is “to protect and promote the in-
terests of the milling industry of the State and of all engaged in
the purchase and sale of grain, flour, feed and hay, for consump- .
tion in the State and for export.”

The complaint alleges that the members of the Association
“are engaged in the manufacture of flour and feed” and that
“they are purchasers of grain, feed, flour, hay and other mer-
chandise throughout the west for home consumption and for ex-
port,” and charges:

1. “That the defendants have been and are guilty of viola-
tions of the provisions of sections 1, 2, 3 and 4 of the Act to regu-
late commerce, in that they have long established and maintained,
and do establish and maintain, car serviee rules and regulations.
that are unjust and unreasonable, and that discriminate against
such” of the members of the complainant “as are located at in-
terior points of the State upon the lines of the defendant compa-
nies.”

2. That “this discrimination consists in charging at interior
points $1.00 per car for each day or fraction of a day said car
may be detained over 48 hours in unloading or loading, while on
cars loading with coal, coke, pig 1ron or 1ron ore, delivered at in-
terior points, 72 hours are allowed for loading or unloading, and
at terminal points, such as Philadelphia, New York and Balti-
more, the following privileges are accorded :”

(a) “In Philadelphia, 96 hours on all cars that arrive at
the delivery points of the respective companies after notice of
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534 INTERSTATE COMMERCE REPORTS.

such arrival has been given to the consignee. The latter may
then order the cax to another delivery point, and will still have
96 hours to unload, after its arrival at the point designated; or if
the car contains flour or grain, he may order it to the warehouses
of the defendant companies and 10 days’ freight storage is ae-
corded him on the grain or flour—whether for local consumption
or export. In New York, the time allowed on flour is from 5
days to 40, and on grain, feed and hay, 120 hours. In Balt:-
amore, 96 hours are allowed on mill feed, hay and straw, and 120
hours on grain and flour.”

; (b) “In addition to these special and diseriminating
privileges at the three terminal points above named, consignees
may order flour from store at the expiration of the 10 days al-
lowed to a private warehouse, or to a dock for export,—without
any additional charge. And when ordered to the warehouses of
thre defendant companies, the labor of unloading cars is all done
at the expense of the carrying companies.”

3. “That defendants make no corresponding allowances in
rates of freight to complainants, and do not afford any assistance
in loading or unloading cars, but comrplainants are compelled to
pay the same rates of freight from the west that prevail to the
terminal points, although the distance in most cases is much less,
and in addition on reshipment must pay relatively much higher
local rates to Philadelphia, New York, Baltimore and interior
points.” ,

All the defendants have filed answers except the Central Rail-
road Company of New Jersey, the Delaware & Hudson Canal
‘Comipany, the Erie Railroad Company, the Delaware, Lacka-
wanna & Western Railroad Company, and the New York, Onta-
rio & Western Railroad Company.

These answers, while not expressly admitting, do not deny
that the “Car Service Rules” ave as stated in the complaint, but
they allege that they ave just and reasonable, that they are not in
violation of sections 1, 2, 3 or 4 of the Act to regulate commenrce,
and that they do not discriminate against such of the members of
complainant “as arve located at interior points in Pennsylvania
upon the lines of the defendants,” because the circumstances and
conditions affecting the loading and unloading of cars at the ter-
sninal points, Philadelphia, New York and Baitimore, are dis-
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similar from those affecting such loading and unloading at inte-
rior points in the State; and that they do not diseriminate at in-
terior points against grain, flour, feed and hay in favor of coal,
coke, pig iron, or iron ore, because the circumstances and condi-
tions attending the loading and unloading of coal, coke, pig iron
or iron ore at interior points are dissimilar from those attending
the loading or unloading of grain and flour, feed and hay, at in-
terior points.

The Central Pennsylvania & Western Railroad Company, the
Erie & Wyoming Valley Railroad Company and the Bangor &
Portland Railroad Company, each aver that their roads are “sit-
uate wholly within the bounds of the State of Pennsylvania, and
that the same are not parts of any through lines connecting other
roads in different states of the United States,” and, therefore, are
not subject to the provisions of the Act to regulate commerce.
Those defendants also deny that this Commission “has any au-
thority under the Act to regulate commerce to fix and establish
any period within which the members of complainant may load
or unload cars free of charge upon their tracks.”

The Delaware, Susquehanna & Schuylkill Railroad Company
avers “that its line of railroad is wholly within the State of Penn-
sylvania, and if any part of the property transported by it is in-
terstate, it is by reason of such property being delivered on con-
necting roads to be transported to points oulside of the State of
Pennsylvania.”

IFacoTs.

We find the facts, relevant to the issues presented by the plead-
ings, to be as follows:

1. The “Car Service Rules” particularly complained of were
established by the Philadelphia Car Service Association, an or-
ganization composed of many of the defendants and of other rail-
way companies, and which embraces in its operations Philadel-
phia and territory as far north as “Tamaqua on the Reading
Railroad and Sunbury on the Philadelphia & Erie road, south to
the Susquehanna River, east to the Delaware River, and about
300 points in South Jersey.”

This association was formed September 1, 1890, and its prin-
cipal object, as stated by its Secretary, J. E. Challenger, is to see
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that cars are loaded and unloaded “within a reasonable time.”
It appears to have been called for by the fact that the time for
loading and unloading at Philadelphia had been indefinite and
this gave opportunity for diserimination and was otherwise un-
satisfactory. The Association, therefore, soon after it came into
existence adopted rules prescribing a definite time for loading
and unloading and this time as originally fixed, for Philadelphia
as well as interior points, was 48 hours.

Notice was thereupon given the Philadelphia Commercial Ex-
change that on and after a certain date only 48 hours would be
allowed “to unload cars after delivery.” The members of the
Commercial Exchange, not considering this time sufficient as to
grain, flour, feed and hay, protested and their representative had
several meetings with the representatives of the Car Service As-
sociation for the purpose of procuring an extension. The result
was that the Car Service Association extended the time on these
commodities to 96 hours, on the condition, as appears from the
testimony, that no allowance was to be made on account of
weather.  This extension took place 60 or 90 days after the for-
mation of the Car Service Association, or about November 1st
or December 1st, 1890. On all other commodities the 48 hour
rule remained applicable at Philadelphia as well as at interior
points. '

The 96 hour rule or allowance of “free time” applies “only on
commodities which are handled by the Commercial Exchange of
Philadelphia.” Practically all of the receivers of and dealers
in grain and the other commodities to which that rule is applied
at Philadelphia are members of the Commercial Exchange. At
the time the extension to 96 hours was conceded, the Commercial
Exchange entered into an agreement with the Car Service Asso-
ciation that demurrage, or the charges for car service after the
expiration of the 96 hours “free time,” should be promptly paid.
They were enabled to guarantee payment of demurrage because
they were the beneficiaries of the 96 hours “free time” from
whom the demurrage would be due.

The printed rules of the Philadelphia Car Service Association
filed in evidence in this case only set forth the rules making the
48 hour allowance and relating thereto. The special allowance
at Philadelphia of 96 hours and the rules relating thereto were
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not published among those printed rules. In the “Revised
Printed Rules” (effective July 21, 1898), however, of the As-
sociation, the rules and regulations relating to both the 96 hour
allowance and to the 48 hour allowance are given.

Those Revised Rules, so far as pertinent to this case, are as fol-
lows:

Charges.

Rure 1. A charge of one dollar per car per day or fraction of’
a day shall be made for car and track service on all cars not un-
loaded within forty-eight hours after arrival, not including Sun-
days and legal holidays, except as hereinafter provided.

The charge of one dollar per day shall not be made ori cars
loaded with the following commodities, when intended for track.
delivery, within the limits of Philadelphia and Camden, untilt
forty-eight hours for inspecting, sampling and selling and forty-
eight hours additional for unloading have elapsed: Wheat,.
shelled and ear corn, oats, barley, malt, rye, mill-feed, cerealine,
maizone, malt sprouts, hay and straw; also perishable fruits,
vegetables, melons and berries, in packages or bulk.

Ruri 2. Forty-eight hours will be allowed for loading cars on
team or private tracks (subject to Rule 13}, after the expiration
of which time a charge will be made of one dollar per car per day
or fraction of a day, Sundays and legal holidays excepted.

. Cars Subject to the Rules.

Rurr 5. All property shipped in car loads or in less than ear
loads, which 1s loaded or unloaded by shippers or consignees at
their request, or is so required by custom or the Official Classifi-
cation, shall be subject to the car and track service charges of the
forwarding and delivering railroads, except as provided in Rule:
9. '

Cars Exempt.

Rure 9. Cars containing freight in transit billed through over
rail or water lines, not held for orders or for disposition by the
shipper or consignee, shipments which are to be unloaded in and
delivered from railroad freight houses, and company material.
will not be subject to charge and should not be included in reports
to the Manager. '

Rules for Computing Time. -
Rurk 11. On cars arriving afier seven o’clock a. ., car and
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track service will be charged after the expiration of forty-eight
hours from seven a. . following. Oun cars arriving after
twelve o’clock noon, car and track service will be charged after
the expiration of forty-eight hours from the noon following.

Rurrk 12. When cars are delayed after arrival beyond the time
allowed by Rule 11, on account of failure of shipper or consignee
to give prompt notice of dispositien, the time so consumed shall
be considered a part of the forty-eight hours allowed for loading
or unloading.

Rure 13. On cars consigned direct to team or private tracks,
or which may be so delivered on standing or advance orders from
the shipper or consignee, car and track service will be charged
after the expiration of forty-eight hours from the time such cars
are placed on the tracks designated. If placed afier seven . .
the forty-eight honrs will begin at seven a. ». following the plac-
ing; if placed after twelve o’clock noon, the forty-eight hours will
begin at noon following the placing.

RuirEe 14. On cars not consigned to team or private tracks, the
forty-eight hours allowed for unlcading will begin at seven a. ar.
or twelve noon following arrival (see Rule 11), will continue un-
til order is given by shipper or consignee, and begin again at the
actual hour placed according to such order, except that cars so
placed between the hours of six p. 3. and seven a. M. will be re-
garded as placed at seven a. 1.

Placing of Cars on Arrival.

RoLe 17. Cars containing freight to be delivered on team
tracks or private sidings shall be delivered on the tracks desig-
nated on the way-bills imniediately upon arrival, or as soon there-
after as the yard work will permit. The time consumed in plac-
ing such cars, or in switching cars for which directions are given
by consignees after arrival, shall not be included in the time al-
lowed for unloading. .

Rure 18. Delivery of cars shall be considered to have been ef-
fected at the time when such cars have been placed on recognized
or designated delivery tracks, or if such track or-tracks contain
cars belonging to the same consignee, which have been detained
over forty-eight hours, when the railroad offering the cars would
have delivered them had the condition of such tracks permitted.
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Rure 19. The delivery of cars consigned to or ordered to pri-
vale tracks shall be considered to have been effected, either when
such cars have been placed on the tracks designated, or, if such
track or tracks be full, when the railroad offering the cars would
have made delivery had the condition of such tracks permitted.

Stormy Weather.

Rure 26. Agents will collect car and track service charges oc-
curring under the rules as explained herein, regardless of the con-
«dition of the highways or weather.

Claims.

Rure 27. Car and track service charges collected under these
rules shall not be refunded except on the written authority of the
Manager. Claims for the refunding of such charges will not be

~ <considered unless accompanied by the receipted bills for the
amounts paid.

Ruvre 28. Upon receipt of claims for refunding car and track
service charges alleged to have been incurred by reason of un-
favorable weather, the Manager will decide each case on its mer-
its, taking into consideration the nature of the freight in connec-
tion with the condition of the highways and the weather, and au-
thorize such refund as in his judgment may be right and proper.

2. There is applied in the territory of the Philadelphia Car
‘Service Association a rule known as “the 24 hour monthly aver-
:age.””  This rule was not published among the printed rules of
the Association at the date of the hearing, but among the “Re-
vised Printed Rules,” effective July 21, 1898, there is the follow-
ing rule, entitled “Monthly 24 hour Average Agreement:”’

Monthly Twenty-four Hour Average Agreement.

Rure 29. The Manager is authorized to make contracts with
such shippers and consignees as desire to enter into a monthly
twenty-four hour average agreement. Under this contract
agents will render reports each day of the cars loaded and un-
loaded by those operating under such monthly contracts, and if
the average time exceeds twenty-four hours per car for the calen-
.dar month, the fraction in excess will be charged for at the rate
of one dollar per car per day. This privilege is open to all ship-
pers and consignees, but notice must be given the Manager ex-
-pressing a desire to enter into the contraet.

The testimony at the hearing was that under the Twenty-four
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hour Monthly Average Rule, “the total number of cars handled
during the month by any one firm is taken and if the average of
each car 1s 24 hours or less, such charges as might have accrned
under the 48 hour rule are canceled.” For example, if the num-
ber of cars handled by a single firm during one month ig 20, and
10 of those cars are unloaded in 16 hours, 6 in 18 hours, 2 in 20
hours, and 2 in 78 hours, making a total of 464 hours for all, the
average per car would be 23 hours and 12 minutes, and under the
“24-hour monthly average rule,” the charges which would have
acerued under the 48 hour rule on the 2 cars unloaded in 78
hours would be canceled.

This monthly average rule applies on all classes of traffic and
at all points, whether interior or terminal. Advantage of it is
taken by a large number of shippers. Over 300 firms in the ter-
ritory of the Philadelphia Car Service Association are “working
under it.”  The beneficiaries under the 96 hour rule at Philadel-
phia do not, however, avail themselves of it to any extent.

The shipper is required to elect in advance whether or not he
will have the 24 hour monthly average applied in his case, and an
agreement to that effect has to be made.

. Asher Miner, General Manager of the Miner-Hillis Milling
- Company at Wilkesbarre, Pennsylvania, and a witness for the
complainant, testified that “a monthly average of 48 hours per
car would be satisfactory to himself and the other millers in the
state.” '

3.  The principal grounds assigned by the witnesses for allow-
ing 96 hours for unloading grain in Philadelphia, while only 48
hours are allowed at interior points, are:

(a) “That 90 per cent of the grain coming to Philadel-
phia has to be sold after 1t arrives, and it is necessary, according
to the rules of the Commercial Exchange in Philadelphia, that
each car should be officially inspected, and sampled, and the com-
modities sold upon the floor of the Philadelphia Exchange; and
that all but a small proportion of grain shipped to interior points
from the West does not have to be sold after arvival but it is
consigned directly to millers and placed at once on their tracks,
in which case no sampling and inspecting are necessary.”

(b) “That when grain arrives at Philadelphia, it is
stopped on suburban or storage tracks and notice is given of its
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arrival, and it is then, in pursuance of directions from the con-
signee, moved to unloading tracks; and that the time consumed
in inspection, sale and other details necessary to be attended to
before cars are placed upon the unloading tracks, amounts to
about 48 hours, and the consignee at Philadelphia has only about
48 hours in. which to unload after the cars are placed on the -
loading track, and hence, the 96 hours are necessary to place the
Philadelphia consignee in the same position as the consignee at
interior points. The 96 hours begin to run from the time notice
is given that the shipment has reached the suburban tracks.”

(¢) That New York, Philadelphia and Baltimore are
large “seaports, as well as ultimate domestic mavkets and general
distributing points, and as such attract a great volume of com-
modities either for export, or for sale and distribution thereat
and therefrom,” and that at these seaports “sidings and railroads
are congested by the amount of traffic upon them, and it is im-
possible to clear the tracks and handle the traffic in the time
which would be ordinarily required at interior points where there
is less traftic.”

As to the mode of procedure when shipments reach Philadel-
plia, the testimony is that “the cars are delivered at outlying
points, The Philadelphia Commercial Xxchange has a Chief
Inspector under the control of the grain trade and the Commer-
cial IExchange, and he has his deputy inspectors, a number of
them, and those inspectors are detailed at the different termini of
the railroads, and it is their duty to go around every morning
or during the day. They start in the morning, but do not some-
times go through until late in the day, because they have diffi-
culty in the first place in locating the cars. These cars are mixed
in very often with cars of other merchandise. When they find
the cars they procure samples. The next day, which is practi-
cally 24 hours after arrival and after notification of arrival has
been given, those samples are brought on Change and disposition
lias to be made of them and orders given to the various railroad
compamies, That is done probably about noon. Then, it almost
invariably requires 24 hours—sometimes double that time-—he-
fore the grain can be delivered at a private warehouse to be un-
loaded or on a delivery track.”
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A small percentage of the grain shipped to Philadelphia is
“conszigned fiat” and not subject to inspection. This has, how-
ever, the benefit of the 96-hour rule. The requirement of in-
spection applies principally, if not exclusively, to grain.

It appears that at interior points “as a rule cars are placed
for delivery either on private sidings in connection with ware-
house or mills or places to unload,” and that there is in such
cases “‘greater capacity for quick delivery at interior points at
the place of discharge than there is at Philadelphia at the place
of discharge.”

As before stated, no allowance on account of bad weather is
made at Philadelphia on “96-hour commodities.” At interior
points and at Philadelphia such allowance, according to the evi-
dence, is made on “48-hour commodities.” (No note of this dis-
tinction appears in the “Reviscd Rules,” effective July 21,
1898.) 1t is stated by the manager of the Philadelphia Car
Service Association, that “in adjusting claims on account of
weather refunds are frequently made for bad weather, which
occurs after the lapse of the 48 hours.” TUnder the Baltimore
& Washington Car Service Association, allowance is made for
bad weather occurring during the “free time,” but not after the
expiration of that time. :

The rule for Reckoning Time (Rule 11 of Rules of Philadel-
phia Car Service Association, hereinbefore set forth), namely,
that the 48 hours “free time” shall begin to run from 7 a. a. or
12 1. of the day following arrival as provided in that rule, does
not, according to the testimony at the hearing and under the “Re-
vised Rules,” effective July 21, 1898, apply under the 96 hour
rule at Philadelphia.

On the other hand, while a comparatively small amount of
grain is consigned to interior points to be sold after its arrival,
when it is so consigned, it has to be sampled and inspected by
the consignee himself and then sold before placed tor delivery or
unloading, and it is claimed that this business to interior points
would be much larger “if there were not the discrimination in
the car service rules as bhetween interior points and the terminal
points, Philadelphia, New York and Baltimore.” In many
cases, also, grain shipped to interior points comes “without any
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certificate as to grade,” or “with draft and subject to inspection
before draft is paid.” All such grain has to be inspected. In
this and other cases, inspection has to be made at interior points.
It also appears that grain, as well as coal, coke, pig iron and iron
ore, comes to interior points at times in ¢train loads and that these
entire train loads have to be unloaded within the “free time.”

There is general complaint on the part of the interior millers,
members of complainant’s Association, that the Car Service
Rules applicable to interior points are oppressive and result in
some financial loss.

4. The Car Service Rules appear to be enforced and demur-
rage, or charges made for the detention of cars and occupation of
tracks after the expiration of the “free time,” is collected by an
officer of the Car Service Association promptly and, so far as the
proof shows, without discrimination.

The demurrage on traffic of all classes collected by the Phila-
delphia Car Service Association amounts annually to about
$50,000, of which from 60 to 70 per cent is collected in Phil-
adelphia. This would be about $32,500 at Philadeiphia and
about $17,500 at interior points. The bulk of the traffic at
Philadelphia consists of other commodities than grain and the
. other traffic subject to the 96 hour rule, and the greater part of
the demurrage collected is on such other trafic. This may also
be true as to interior points. The demurrage under the 48 hour
rule 1s collected subject to a refund for what are deemed good
and sufficient reasons, particularly weather. (As before said,
no weather allowance is made on the 96-hour commodities at
Philadelphia.) About 20 per cent of the demurrage is refunded
because, for the most part, of weather conditions. This leaves
a net annual demurrage collected at interior points on all trajfic
of $14,000. .

For the year 1897 demurrage was collected in the territory of
the Northeastern Pennsylvania Car Service Association to the
amount of $30,000 on traffic of all classes, of which $10,000
was refunded. The General Manager of the Miner-Hillis
Milling Company at Wilkesbarre, Pennsylvania (the largest in-
_ terior milling company in the State), testified that during the
year 1897 there were from 1500 to 2000 cars received by that
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.company, that the demurrage paid on those cars was 830 and
that $25 of that was refunded. He further stated that his
.company was ‘“unusually well equipped in comparison with other
interior mills for handling cars,” and that they often had to uu-
load at night to avoid demurrage charges.

According to the statistics of the Philadelphia Car Service As-
sociation, about 97 or 98 per cent of the cars are unloaded at
interior points within the “free time,” and about 80 per cent in
large cities like Philadelphia. In other words, a larger percent-
age of cars are unloaded on time at interior points than are un-
loaded on time at Philadelphia. The same is true as between
Bultimore and interior points in the territory of the Baltimore
& Washinglon Car Service Association.

5. The grain receiver in Philadelphia “has 48 hours from the
time he receives notice of its arrival in which to get the result
.of the inspection and to order the car, and then has 48 hours ad-
ditional in which to make a disposition of it, and if he orders it
into the grain depot or the Twentieth Street Elevator, he has 19
days’ storage in addition to which the company unloads the cars.”
For the service of unloading, however, the consignee pays 14
«cent per bushel, which follows the grain and adds that much to
its cost. The testimony is that the 14 cent paid for unloading
“gives” the 10 days’ storage.

Flour is said to be “warehouvse freight” and not subject to Car
Service Rules. It will be observed that the 96 hour rule at
Philadelphia as set forth in Rule 1 of “Revised Rules,” effect-
ive July 21, 1898, does not name flour as one of the commodities
to which it is applicable, but only “wheat, shelled and ground
corn, oats, barley, malt, rye, mill-feed, cerealines, maizone, malt
sprouts, hay and straw, and also perishable fruits, vegetables,
melons and berries, in packages or bulk.”

When grain and other 96 hour commodities are shipped to
Philadelphia for export they are not subject to the Car Service
Rules, but are considered through shipment via Philadelphia
to foreign ports. The same is true as to all “freight in transit
billed through over rail or water lines.” (Rule 9, Revised

Rules.)

6. Car Service Associations of Railroad Companies,similar in
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object to the Philadelphia Car Service Association, exist through-
out the United States. There is evidence in this case, intro-
duced by defendants, relating to the Car Service Rules and regu-
lations of three other Car Service Associations besides the Phil-
adelphia Car Service Association, to wit, the Northeastern Penn-
sylvania Car Service Association, the Baltimore & Washington
Car Service Association, and the New York & New Jersey Car
Service Association. o

The Northeastern Pennsylvania Car Service Association em-
braces in its operations territory in the State of Pennsylvania de-
scribed in the printed rules of that Association, as follows:

“All that part of the State of Pennsylvania bounded on the
north and east by the state line, and on the south and west by a
line drawn from the Delaware River through Easton, Bethlehem,
Allentown, Slatington, Mauch Chunk, Tamaqua, New Boston,
Frackville, Gordon, Kneass, Sunbury, Northumberland, Lewis-
burg, Milton, Williamsport, Jersey Shore to Lockhaven, and
from Williamsport to Fasset. All stations on the line of the
- south and west boundary to be inpcluded cxcept Tamaqua, New
Boston, Frackville, and Gordon, which are included in the ter-
ritory of the Philadelphia Car Service Association.”

All this territory appears to be interior as distinguished from
sea-coast territory and the 48-hour rule is applied by the North-
eastern Pennsylvania Car Service Association throughout this
territory. The rules and regulations of that Association are sim-
ilar to, if not identical with, the printed rules and regulations of
the Philadelphia Car Service Association, relating to the 48-hour
rule, heretofore set forth. The 96-hour rule is not applied at
any points in the territory of the Northeastern Association.

The Baltimore & Washington Car Service Association covers,
as stated by its manager (A. L. Gardner), “the southern tier of
counties of Pennsylvania, the State of Maryland, the District of
Columbia, and the upper part of the State of West Virginia,
through Wheeling and Parkersburg.”

This witness testifies that “the rules of the Baltimore & Wash-
ington Car Service Association, with respect to grain, feed and
hay, are substantially the same as the rules of the Philadelphia
Car Service Association, and that the regulations applied as
8 IntERs. Com. 35
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between Philadelphia and interior points are substantially the
same as those applied between Bal{imore and interior points with
one exception,” that allowance is made on account of weather
during “free time” but not thereafter.

The rule as set forth in the printed rules of the Baltimore &
Washington Car Service Association, effective January 1, 1894,
is as follows:

Charges.

“1. A charge of One Dollar ($1.00) per car per day, or frac-
tion thereof, shall be made for deiay of cars and use of track on
all cars not unloaded within forty-eight (48) hours after arrival,
not including Sundays or legal holidays, except as hereinafter
provided. An additional forty-cight (48) hours shall be allowed
(in Baltimore only) for inspecting, sampling, and selling Hay
and Straw, Bran, Ml Feed, and Ear Corn, in bulk, also on
Fruit and Vegetables in bulk, and one hundred and twenty hours
on grain arriving by the Western Maryland R. R. for city or
track delivery in Baltimore. No charge will be made on freight
in transit, or freight for trans-shipment to Water Lines.

Forty-eight (48) hours will-be allowed for loading cars on all
car-load delivery tracks or private sidings, after the expiration of
which time a charge will be made.of One Dollar ($1.00) per car
per day, or fraction thereof, Sundays and legal holidays except-
Cd.))

F. E. Morse, Manager of the New York & New Jersey Car
Service Association, states that the territory covered by that As-
sociation ““is the State of New Jersey and all south of a line from
Deposit to Kingston, touching a part of New York State.” He .
further states, “the 48-hour rule applies all through that terri-
tory on everything.”

The 48-hour rule as set forth in the printed rules of that As-
sociation, effective November 1, 1892, is as follows:

“1. A charge of one dollar ($1.00) per car per day or fraction
thereof, shall be made for delay of cars and use of track, on all
cars not unloaded within forty-eight (48) hours after arrival,
not including Sundays or legal holidays, except as hereinafter
provided.

Forty-eight (48) hours will be allowed for loading cars on car-
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load delivery tracks or private sidings, after the expiration of
which time a charge will be made of one dollar ($1.00) per car
per day or fraction thereof, Sundays and legal holidays ex-
cepted.”

In New York City grain is divided into two classes, graded
grain and ungraded grain. Graded grain is delivered as fast as
possible by the roads to the elevators and the cars are released as
soon as the grain can be put into the elevators. Ungraded grain
for track delivery has 72 hours “free time,” at the end of which
the roads have the option of putting it in the elevator or allow-
ing demurrage to accumulate. The receivers generally prefer to
pay the demurrage of $1.00 per day rather than to pay the
charges for having the grain put in the elevator and taken out
and for storage while it is in the elevator. There is no substan-
tial dissimilarity of conditions shown by the evidence as between:
New York and Philadelphia.

The rules for reckoning time under the Northeastern Pennsyl-
vania Car Service Association, the Washington & Baltimore Car:
Service Association and the New York & New Jersey Car Serv-
ice Association, are substantially the same as Rule IL of the
Philadelphia Car Service Association hereinbefore set forth,
namely, that the “free time” shall begin to run from 7 A. . or
12 M. of the day following arrival as provided in that rule.

Flour does not come under the Car Service rules of either the
New York & New Jersey or Baltimore & Washington Associa-
tions. It goes direct to the flour warehouses.

7. It was testified in this case that the 96-hour rule prevailed
at interior points in New England. On examination of the
printed rules filed with this Commission by the Connecticut Car
Service Association, the Rhode Island Car Service Association
and the Massachusetts & New Hampshire Car Service Associa-
tion, we find this to Le the case in the territories covered by those
associations.

The territory embraced in the Connecticut Car Service Asso-
ciation includes “all freight stations and sidings in the State of
Connecticut owned or operated by its members,” to wit, the Cen-
tral Vermont Railroad Company, the New York & New Eng-
land Railroad Company, the New York, New Haven & Hartford
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Railroad Company, the Philadelphia, Reading & New England
Railroad Company, and the Shepaug, Litchfield & Northern
Railroad Company.

The territory of the Rhode Island Car Service Association em-
braces “all freight stations and sidings in the State of Rhode
Island owned or operated by its members,” to wit, the New
York, New Haven & Hartford Railroad and the New York and
New England Railroad.

The territory of the Massachusetts & New Hampshire Car
Service Association includes “all freight stations and sidings in
the states of Massachusetts and New Hampshire owned or oper-
ated by its members,” to wit, the Concord & Montreal Railroad,
the Boston & Albany Railroad Company, the Boston & Maine
Railroad, the Fitchburg Railroad Company, the New York &
New England Railroad Company, the New York, New Haven &
Hartford Railroad Company, the Union Freight Railroad, the
Maine Central Railroad and the Grand Trunk Railway.

8. The rules of the Northeastern Pennsylvania Car Service
Association provide for an allowance of 72 hours tor unloading
coal, coke, pig iron and iron ore.

Seventy-two hours for unloading these commodities is also al-
lowed at interior points in the territory of the Philadelphia Car
Service Association, but in Philadelphia the 48-hour rule is ap-
plied to coal and coke.

The 72-hour rule prevails on grain at New York and under
the New York & New Jersey Car Service Association.

The reasons assigned for allowing coal, coke, pig iron and
jron ore 24 hours in addition to the 48 hours allowed traffic in
general in the territory of the Northeastern Pennsylvania Car
Service Association are, as stated by the secretary of that Asso-
ciation, that coal shipments are “made and received at points of
unloading irregularly, and grouped in large shipments,” and
that the “material allowed the additional 24 hours is shipped in
open cars of less value than the house car, available only for
rough material and rarely used for return shipments, and as to
pig iron and iron ore, they are received at the furnaces by the
train load, delivered into yards where it is physically necessary
to sometimes shove up the earlier arrivals to make room for the
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later ones, the result being that the unloader is unloading a great
many cars in_one day, and finds himself delayed in getting at
older arrivals of several days.” On the other hand, carloads of
coal, coke and iron ore can by dumping be unloaded probably
in less time than carloads of grain, feed or hay.

It is testified that the 72 hours allowed for unloading coal,
coke, pig iron and iron ore, are not for unloading a single car but
a number of cars or train load.

9. The 48-hour rule is stated by the witnesses to be “the basis”
or general rule throughout the ecountry, to which the rules of cer-
tain associations, to which we have referred, allowing 96 hours
and 72 hours in certain cases, are exceptions.

CoNcLUSIONS.

1. We will first dispose of the plea of the Central Pennsyl-
vania & Western Railroad Company, the Erie & Wyoming Val-
ley Railroad Company, and the Bangor & Portland Railway
Company, that their roads are “situate wholly within the bounds
of the State of Pennsylvania, and that the same are not parts
of any through lines connecting other roads in different states
of the United States,” and the plea of the Delaware, Susque-
hanna & Schuylkill Railroad Company, “that its line of railroad
is wholly within the State of Pennsylvania and if any part of the
property transported by it is interstate, it is by reason of such
property being delivered on connecting roads to be transported
to points outside the State of Pennsylvania.”

It is well settled that a railway company whose road is wholly
within the bounds of a single state, “when it voluntarily
engages as a common carrier in interstate commerce by making
an arrangement for a continnous carriage or shipment of goods
and merchandise, is snbject, so far as such traffic is concerned,
to the regulations and provisions of the Act to regulate com-
merce.”’

Interstate Commerce Commission v. Detrowt, G. H. & M. R.
Co. 167 U. 8. 642, 42 L. ed. 309, 17 Sup. Ct. Rep. 986; Cincin-
nati, N. 0. & T. P. R. Co. v. Interstate Commerce Commission,
162 U. S. 184, 40 L. ed. 935, 5 Inters. Com. Rep. 391, 16 Sup.
Ct. Rep. 700; The Danzel Ball, 10 Wall. 565, 566, sub nom. The
Daniel Ball v. United States, 19 L. .ed. 1002.
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If it be true, as alleged by the three defendants first named,
that “their roads are situate wholly within the bounds of the
State of Pennsylvania, and the same are not parts of any through
lines connecting other roads in different states of the United
States,” and they do not, in fact, participate, as links in chains
of carriers, in the transportation of traffic from points outside
the State of Pennsylvania to points within that State or from
points within to points outside, they are not subject to the pro-
visions of the Act to regulate commerce. 1f, also, the line of
the Delaware, Susquehanna & Schuylkill Railroad Company is,
as alleged by it, “wholly within the State of Pennsylvania” and
the only interstate traflic transported by it is traffic delivered “to
connecting roads to be transported to points outside of the State
of Pennsylvania,” then it is only subject to the provisions of the
law in respect to the traffic from points within to points outside
the state in which alone it participates. It appears, however,
that the grain of interior Pennsylvania goes, not only to Phila-
delphia, but largely outside the State to Baltimore and New
York. Asto this trafic from within the State to the latter cities,
the road, if it participates in its transportation, is subject to the
provisions of the law.

There was no evidence introduced bearing upon the matters of
fact alleged in these pleas. Of course, if these defendants do
rot participate in the interstate traffic involved, they will not be
affected by any order which the Commission may make.

2. Itis alleged in the complaint that the members of complain-
ant “are compelled to pay the same rates of freight from the
west that prevail at the terminal points, although the distance
in most cases is much less, and in addition on reshipment, must
pay relatively much higher local rates to Philadelphia, New
York, Baltimore and interior points.” No testimony was intro-
duced at the hearing relating to these allegations and nothing has
been said in argument in reference thereto either at the hearing
or in the briefs subsequently filed.

3. The complainant avers that the “Car Service Rules” of the
defendants prescribing the time to be allowed for the unloading
of cars at interior points in the territory of the Philadelphia Car
Service Association, are in violation of Sections 1, 2, 3 and 4
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of the Act to regulate commmerce. These were the charges in-
sisted upon at the hearing and to which the investigation was
confined,

In Wight v. United States, 167 U. 8. 518, 42 L. ed. 259, 17
Sup. Ct. Rep: 822, the Supreme Court held that “it was the pur-
pose of the section [ 2] to enforce equality between shippers, and
it prohibits any rebate or other device by which two shippers,
shipping over the same line, the same distance, under the same
circumstances of carriage, are compelled to pay different prices
therefor.” .

It is admitted there is no discrimination against members of
complainant’s association, or anyone, “in the application” of
- the 96-hour Car Service Rule at Philadelphia—in other words,
for example, one shipper to, or consignee at, Philadelphia, is
not allowed 96 hours free time while it is denied to another. It
is true the proof shows that practically the 96-hour rule benefits
only the members of the Commercial Exchange of Philadelphia,
but this is because of the fact, that that Exchange embraces in
its membership virtually all the receivers of or dealers in grain
and the other commodities to which the 96-hour rule is applica-
ble; and the testimony indicates that if there were such receiv-
ers or dealers outside the Commercial Exchange, they would re-
ceive the benefit of the rule. There is not, therefore, shown any
violation of section 2 in the administration of the 96-hour rule.
Cattle Raisers’ Asso. v. Fort Worth & D. C. R. Co. 7 1. C. C.
Rep 518 ; Wight v. United States, 167 U. S 518, 42 1. ed. 259,

7 Sup. Ot Rep. 822.

Neither is there any violation of section 2 in the facts, that on
all other commodities besides the “96-hour commodities” only 48
hours “free time’ is allowed at Philadelphia, and on coal, coke,
pig iron and iron ore 72 hours are allowed at interior pointswhile
only 48 hours are allowed on other traffic at interior points.
Section 2 prohibits unjust diserimination in “the transportation
of a like kind of traffic,” and does not apply where the traffic is
of different kinds or classes not competitive with each other.

We are, also, of the opinion that the rule of Section 4, forbid-
ding the charging or receiving “any greater compensation in the
aggregate for the transportation of a like kind of property under
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substantially similar circumstances and conditions, for a shorter
than for a longer distance over the same line in the same divec-
tion, the shorter being included in the longer distance,” has no
application to this case. That rule is based on distance and ve-
lates to the actual transportation charges, and not to demurrage
charges, which are in the nature of charges for storage in the cars
of the carrier. Interstate Commerce Commission v. Detroit, Q.
H. & M. R. Co. 167 U. S. 644, 42 L. ed. 809, 17 Sup. Ct. Rep.
986. The actnal transportation is at an end and the goods de-
livered by the carrier when the car is placed on the unloading
track or other proper place for unloading by the consignee. The
Tunctions of the carrier, “to receive, transport and deliver,” are
then fully discharged. American Warchousemen’s Asso. v. Il-
linois C. K. Co. 7 1. C. C. Rep. 589.

If, however, such demurrage charges when added to transpor-
tation rates, result in greater aggregate charges in certain cases
than in other cases involving longer hauls, this may constitute
undue preference as between different localities under section 3.

Counsel for the Delaware & Hudson Canal Company in a
printed brief claims, that, in the case supra of the Interstate Com-
merce Commission v. Detroit, G. H. & M. B. Co. 167 U. 8. 633,
42 L. ed. 306, 17 Sup. Ct. Rep. 986, the Supreme Court held
that “it was not an unlawful discrimination for a carrier to fur-
nish free cartage at one place and to decline to furnish the same
at another place at some distance,” and that “under this author-
iy it must be held that no diserimination arises from the fact
that the time during which free storage in the carriers’ cars is
allowed varies in one place from that allowed in another.” TIn
this counsel is in error. The Supreme Court placed its decision
distinctly upon the ground, that the only question before it was,
whether the furnishing of free cartage at Grand Rapids when it
was not furnished at Ionia, constituted a violation of ¢he rule of
Section 4, and held that under the facts of the case it was not a
violation of that rule. The court, after calling attention to the
fact that the question whether there was an undue preference un-
der Section 3 had been withdrawn from the consideration of the
Court, says:

“It may be that it was open for the Commission to entertain
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a complaint of the Tonia merchants that such a course of con-
duect was in conflict with sections 2 and 3 of the act; but, as we
have scen, such questions, if they really arose in the pr ocecdmgs
hefore the Commission and in the circuit court, have been with-
drawn from our consideration in this appeal from the decree of
the circuit, court of appeals.”

Witnesses for the complainant testify that in their opnnon the
allowance of 96 hours’ “free time” at Philadelphia, and of 72
hours on coal, coke, pig iron and iron ore at interior points, was
not excessive, but only reasonable. The contention on the part
of complainant is solely that the 48 hours’ “free time” allowed
at interior points is unreasonably small. If the time allowed at
Philadelphia, or other terminals, is reasonable and that allowed
at interior points is unrezsonably small, then an undue prejudice
to interior points, in violation of section 3 of the law, might re-
sult. It is testified that the fact that only 48 hours is allowed
at interior points, while 96 are allowed at Philadelphia and other
terminals, has diverted grain and other traffic covered by the 96-
hour rule from the former to the latter.

4. Furthermore, if demurrage charges are made to commence
before the expiration of a reasonable time for loading or unload-
ing, this may be a violation of the provision of section 1, which
directs, ‘“that charges made for any service rendered or to be ren-
dered in the transportation of passengers or property or in con-
neclion therewith, or for the receiving and delivering, storage or
handling of such property, shall be reasonable and just.” The
charge of demurrage, before a reasonable time for loading or un-
loading has elapsed, would, so far as that charge covers time
which should be embraced in a reasonable time, be an unjust or
unreasonable charge for a “service rendered in connection with
the transportation of property” or “for the storage or handling”
of such property. For example, if 96 hours were a reasonable
time at interior points, then the exaction of $1.00 a day, or $2.00
for the two days, following the expiration of the 48 hours’ free
time now allowed, would be an unjust and unreasonable charge.

5. It is admitted on the part of complainant, not only that the
allowance of 96 hours on grain and certain other products at
Philadelphia and of 72 hours on coal, coke, iron ore and pig iron,
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at interior points, is reasonable, but, also, that the charge of $1.00
a day for the detention of cars beyond a reasonable time for load-
ing or unloading. is a just and proper charge. The question
raised is simply whether the time allowed at interior points is
reasonable. This is the question under section 3 as well as un-
-der section 1, because, as before stated, it being admitted that
the time allowed at Philadelphia is reasonable, the undue preju-
-dice under section 3 would result from the fact, that while a
reasonable time is allowed at Philadelphia, the time allowed at
interior points is not reasonable.

6. While reference is made in the complaint to the greater
time allowed at Baltimore and New York as well as at Philadel-
phia than is allowed at interior points in Pennsylvania, Mr.
Welsh, who represented the complainant at the hearing, said
that “the real contention was with reference to the differential
conditions between Philadelphia and interior points,” that the
“complaint was confined to the State of Pennsylvania,” and that
reference was made in the complaint to the rules at New York
:and Baltimore “simply as a matter of comparison and to em-
phasize, if possible, the disecrimination which was made at in-
terior points in Pennsylvania.” While, also, the complaint
relates to loading as well as unloading, it was admitted on the
part of the complainant, that the chief ground of complaint was
the rules in reference to unloading, and the testimony relates al-
most exclusively to those rules. In fact, on an examination of
the rule (Rule 1 of the Philadelphia Car Service Association),
it will be seen that the 48 hours additional time on grain and cer.
tain other commodities provided for therein, is expressly stated
to be for “unloading,” the language of the rule being “48 hours
additional for unloading.” ‘

7. The gravamen of the complaint, which we will now consid-
«r, is the reasonableness of the 48 hours allowed for unloading
at interior points. .

There appear from the rules to be two distinct cases to which
the 48-hour allowance of time is applicable:

First, where cars are “consigned direct to team or private
tracks, or may be so delivered on standing or advance orders
from the shipper or consignee.” In such cases no time after ar-
rival is consumed in procuring direction from the consignee as
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1o where the cars shall be placed for unloading, and, if the cars
are s0 “placed after T A. M., the 48 hours will begin at 7 a. .
of the day following the placing, and, if placed after 12 ar., the
48 hours will begin at 12 . of the day following the placing.”
{Rule 13.)

Second, where “cars are not consigned to team or private
tracks’” and are not deliverable at previously designated places.
In such cases, the consignee after the arrival of the car has to
designate the place of unloading. and this will consume more or
less time, and the 48 hours for unloading “begins at 7 a. »1. or
12 M. followwng arrival, and continues until oxder for placing is
given by the shipper or consignee, and begins again at the actual
hour placed according to such order, except that cars so placed
between the hours of 6 ». ar. and 7 a. a. will be regarded as placed
at 7 a. m”  (Rule 14.)

Under the 96-hour rule applicable at Philadelphia, “48 hours
is allowed for inspecting, sampling and selling” alone, and 48
hours additional for unloading. Witnesses for the defendants
all testify that the 96 hours is necessary to place Philadelphia on
an equality with interior points—that is, that the 96 hours is nec-
essary to give Philadelphia fully 48 hours for unloading alone.
The claim that this simply places Philadelphia on an equality
with interior points is based upon the assumption that under the
48-hour rule and regulations in relation thereto applicable at
Interior points, consignees at interior points have fully 48 hours
for unloading. In the first case above mentioned, under rule
13, where cars are consigned direct to team or private tracks or
to some designated point for unloading, and the 48 hours begins
at 7 a. ». or 12 . of the day following the day of the placing of
the cars for unloading, there may be 48 hours left for the process
of unloading, provided prompt notice is given of the placing.
In the second case, however, under rule 14, where the cars are
not consigned to team or private tracks and the place for unload-
ing is not designated prior to arrival, and the 48 hours begins at
7 a. ™. or 12 . following arrival and before order for placing
es given, there will, as the cars cannot be unloaded until placed,
be less than 48 hours left for the process of unloading. In the
latter case, therefore, if not in the former, the 96-hour rule at
Philadelphia would not simply place Philadelphia on an equality
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with interior points but would give a longer time for the actual
unloading at Philadelphia than for the actual unloading at in-
terior points.

The testimony is that fully 48 hours are required for the ac-
tual unloading at Philadelphia, and, so far as the process of un-
loading is concerned, there is no reason for holding that a less.
time will be required. at interior points.

It may be that at Philadelphia more time is required for in-
specting, sampling and selling than at interior points, because-
the sampling and inspecting is done in Philadelphia by an offi-
cial inspector and his deputies, who are required to perform.
thése services daily for a large number of shipments, while at
1uterior points the sampling and inspection are done by each con-
signee himself and it is not probable that he will have many
inspections on his hands at once. Moreover, at Philadelphia
the sampling and inspection may be delayed by the diffculty in-
promptly finding the cars on the crowded or “congested” tracks.
—the traftic to Philadelphia being much Jarger than at interior-
points—and, after inspection, a report thereof is made to the
Commercial Exchange.

It appears that at interior points cars as a rule are placed for-
delivery or unloading on “private sidings in connection with.
warehouses and mills” and that there is in such cases “greater-
capacity for quick delivery at the place of discharge at interior-
points than at Philadelphia,” and also that the bulk of the grain
shipped to interior points is shipped “sold,” and does not have to
be sampled, inspected and sold after arrival. The traffic when
sold before arrwal, however, often comes to interior points “with-
out certificate as to grade” or “with draft and subject to inspec-
tion before draft is paid.” In the latter cases, as well as where
the trafic arrives unsold, inspection is necessary. Some traffic:
is shipped to interior points unsold and that has to be both in-
spected and sold after arrival.

On the other hand, cars loaded with commodities subject to the:
96-hour rule at Philadelphia are “intended for track delivery”
(Rule 1), and all but a small percentage of such commodities.
have to be sampled, inspected and sold after arrival. Where,
however, they are shipped “sold” and do not require sampling,
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inspection and sale after arrival, they are given the benefit of the
96-hour rule.

We are of the opinion that a distinction should be made be-
tween shipments of grain and other commodities which are al-
ready sold before arrival, and which do not have to be sampled,
inspected and sold after arrival, and which are consigned to des-
ignated places for unloading, and shipments which have to be
sampled, inspected and sold, and the place for unloading which
has to be designated, after arrival. It is true the latter are but
a small percentage of the shipments to interior points, but it is
claimed that,ifalonger time was allowed for unloading,thatclass
of business in the interior would be encouraged and increased.

Interior points in Pennsylvania can be placed on an equality
with Philadelphia only by rules allowing 48 hours nel for the
actual unloading. In order to accomplish this, a reasonable def-
enite period of time should be allowed in the interior, as at Phil-
adelphia, for attending to all the matters necessarily preliminary
to the placing of the cars for unloading. It may be that, for rea-
sons heretofore stated, as much time as that allowed for these
preliminaries at Philadelphia is not necessary in the interior.

In four of the New England States, Connceticut, Rhode
Tsland, Massachusetts and New H ampshire, the rules of the Car
Servxce Association allow 96 hours at interior points, and general
complaint is made throughout Pennsylvania of the 48-hour al-
lowance as being insufficient and “oppressive.” The testimony
also shows that at one interior point, Wilkesbarre, Pa., where
there are exceptional facilities for unloading, it has to be done
at times after dark in order not to exceed the 48-hour limit.

On the face of the rules, “refunds” on account of weather are
allowable without discrimination, but the manager of the Phila-
delphia Car Service Association testified, that such refunds are
only made under the 48-hour rule and not under the 96-houn
rule, and that at the time the latter was granted, the receivers
of grain at Philadelphia waived any allowance on account of
weather. If 96 hours are only a reasonable time at Philadel-
phia, and 48 hours a reasonable time at interior points, it is
difficult to conceive of any valid reason why weather should not
be taken into consideration in the former as well as in the latter
case. From the distinction made it is a legitimate inference,
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that the 96-hour allowance was considered liberal and sufficient
to cover delays on account of weather, while that of 48 hours was
not so considered. If this be not the basis of the distinction,
then injustice is being done Philadelphia.

8. As we have seen, certain defendants in their answers deny
that this Commission “has any authority under the act to regu-
late commerce to fix and establish a period within which the mem-
bers of complainant may load or unload cars free of charge
upon their tracks.”

In Interstate Commerce Commaission v. Cincinnati, N. 0. &
T.P.R.Co. 167 1U. 8. 479, 42 L. ed. 243, 17 Sup. Ct. Rep. 896,
the Supreme Court held that the Commission had no power to-
prescribe rates, “maximum, minimum or absolute,” as a mode of
enforcing the provision of section 1 of the law requiring all rate
charges to be just and reasonable. This was based upon the
ground, principally, that the Act to regulate commerce does not
expressly delegate to the Commission the power to prescriba
rates. Cattle Raisers’ Asso. v. Fort Worth & D. C. R. Co. T
L C. C. Rep. 552. The law does mnot expressly confer upon
the Comnission power to prescribe the time which shall be al-
lowed for loading or unloading cars, and, if the absence of auw
thority expressly conferred is a valid reason for denying power
in the Commission to preseribe rates, it would seem that such
absence of express authorization would preclude the exercise of
the former power.

Section 15 of the Act to regulate commerce, however, docs
in express terms provide that the Commission shall, upon find-
ing a carrier in violation of any of the provisions of the Act, or-
der it to cease and desist therefrom. In the language of the
circuit court in Interstate Commerce Commaission v. Kasl Ten-
nessee, V. & G. B. Co. 85 Fed. Rep. 110, the Commission may
order the carriers to “desist from the continuance of an unlawful
practice.”” The power to prohibit an unlawful practice or ta
forbid “the continunance” thereof, necessarily involves the power
to determine and declare the unlawfulness of the practice. The
Commission may, therefore, after investigation, find a particu-
lar rate to be unlawful and prohibit the exaction of that rate, or
find the time allowed for loading or unloading unlawful, or, i
other words, unreasonably small, and forbid the charging of de-
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murrage at the expiration of that time and before the expiration
of a reasonable time.

We find that 48 hours is an unreasonably small allowance of
time for unloading where any portion of it has to be consumed
in attending to the preliminaries necessarily antecedent to the
actual process of unloading, and it is ordered that as to grain,
flour, hay and feed consigned to and deliverable at interior
points in the territory of the Philadelphia Car Service Associa-
tion, the defendants cease and desist from charging demurrage
until the expiration of a reasonable time for unloading after the
cars have been placed for unloading and notice of such placing:
has been given the consignee or other proper party. Our opin-
ion is that 48 hours will be a reasonable time for the aclual wn-
loading. This is the time allowed at Philadelphia and by mak-
ing that allowance at interior points after the cars have been
placed and due notice given, will put such points on an equality
with Philadelphia. :

If by reason of any fault on the part of the consignee, the
carriers are unable to place the cars promptly for nnloading, the
time so lost may be deducted from the 48 hours, and to this end
suitable rules may be adopted—the object and intent of our or-
der being to secure 48 hours net for unloading where unneces-
sary delay in placing the cars for that purpose is not caused by
the default of the consignee. :

9. In respect to grain and flour, it is claimed, that at the
expiration of the 96 hours they may be ordered to the grain depot,
warehouse or elevator, where they are unloaded by the roads and
given 10 days’ storage. The roads, however, charge 14 cent per
bushel for unloading and the storage is incidental to that. It
does not appear from the evidence whether or not facilities for
storage, or the necessity therefor, exist at interior points to the
same extent as at terminal seaports like Philadelphia, New York
and Baltimore. Inasmuch as all but a small percentage of these
commodities shipped to Philadelphia have to be sold or disposed
of after arrival, while the reverse is the case at interior points,
the presumption is, that the necessity for storage does not exist
to the same e¢alent in the interior as at Philadelphia.

By section 1 of the law, storage is named as a “service in con-
nection” with transportation, and the charges therefor are re-
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quired to be “reasonable and just.” In American Warelhouse-
men’s Asso. v. Illinots C. B. Co. T 1. C. C. Rep. 591, we held
that the schedules of rates required by section 6 of the law to be
printed, posted, and filed with the Commission, should state
among other terminal charges the rules and regulations, if any,
of the carrier in relation to storage ; and the Commission, Febru-
ary 8, 1898, issued a general order directing “that all carriers
subject to the Act shall plainly indicate upon the schedules pub-
lished and filed with the Commission under the provisions of the
sixth section . . . what storage in stations, warehouses or
cars will be permitted, stating the length of time, the character
of the storage, the service rendered in connection therewith, and
all the terms and conditions upon which the same will be grant-
ed.” This order became effective April 1, 1898, and at that date
the carriers issued a general Circular providing that“property un-
loaded in the railroad stations or warehouses must be removed
within 24 hours after arrival and if not so removed will, at the
option of the carrier, either be removed and stored at a public
warehouse at owner’s cost and risk, and there held subject to lien
for freight and charges, or will be retained in carrier’s station or
warehouse under the same conditions and subject to like charges
for storage as prevail at publie warehouses, except as may be pro-
vided by local regulutions at destination as made by public ware-
houses or delivering carrier.” In the schedule of rates of the
carriers filed with the Commission under section 6 we find ref-
evence to this general Circular allowing 24 hours’ storage after
arrival. A special allowance at Philadelphia of 10 days’ storage
on grain and flour is not mentioned either in the general Circular
or in the schedules of rates of the defendants. If such storage
is given, the order of the Commission has not in this respect been
complied with and the carriers are liable to be proceeded against
under section 16 of the law for “neglecting to obey or perform a
lawful order of the Commission.”

In American Warehousemer’s Asso. v. Illinois C. R. Co. T 1.
C. C. Rep. 591, supra, we held, on the authority of the decision
of the Supreme Court in Interstate Commerce Commission v.
Detroit, G. H. & M. R. Co. 167 U. 8. 633, 42 L. ed. 306, 17 Sup.
Ct. Rep. 986, that the Commission had authority to make the
order in question. T 1. C. C. Rep. p. 592.
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